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Oiginal Filed
Oct ober 1, 2001

UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Bankruptcy Case
No. 00-30715DM
PATRI CK JOSEPH BRADY
Chapter 11
Debt or.
PATRI CK JOSEPH BRADY, Adversary Proceedi ng
No. 00-3257DM
Plaintiff,
V.
MAX KEECH and CHI CAGO Tl TLE COVPANY,
I NC. ,
Def endant s.

MEMORANDUM DECI SI ON

| . | nt r oducti on

In this adversary proceeding plaintiff, Patrick Joseph Brady
(“Brady”), filed a Second Anmended Conpl ai nt For Turnover O
Property O The Bankruptcy Estate, Breach O Contract And
Decl aratory Relief (the “Conplaint”) on March 26, 2001. 1In the
Conpl ai nt Brady seeks turnover of $80,000 (the “$80, 000 Deposit”)
deposited by defendant Max Keech (“Keech”) w th defendant Chicago
Title Conpany, Inc. (“Chicago Title”) as |iquidated damages in a
purchase contract descri bed below. The purchase contract rel ated

to an aborted sale of Brady' s property at 8 Cedar Lane, Wodsi de,
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California (the “Property”), to Keech. Brady al so seeks interest
at the rate of 10% per annum on the $80, 000 Deposit fromthe date
Keech rescinded the purchase contract and a declaration that the
$80, 000 Deposit (renmining on deposit at Chicago Title) belongs to
him He also clains attorneys fees and costs per the purchase
contract.

By way of Answer and Counterclaim Keech denies the materi al
al l egations of the Conplaint, sets forth affirmative defenses,
seeks a declaration that he tinely rescinded the purchase
contract, that the $80,000 Deposit should be returned to him plus
interest at the rate of 7% per annum and that he should be
awar ded exenpl ary danages and attorneys fees and costs.

Trial was held on August 27, 28 and 29, and Septenber 5,
2001. Brady appeared and was represented by David A Boone, Esq.
and Edward A. Kunnes, Esqg., two of his attorneys; Keech appeared
and was represented by Peter G Riechert, Esq., one of his
attorneys; Chicago Title did not participate in the trial.

The court has reviewed the extensive oral and docunentary
evi dence presented by the parties, and has considered the trial
briefs and argunents of counsel. For the reasons set forth bel ow,
the court concludes that Brady is not entitled to any recovery on
the Conpl aint; that Keech had a common |law right to rescind the
purchase contract; that he is entitled to a return of the $80, 000
Deposit, together with interest at the rate of 7% per annum and

that he is entitled to recover reasonable attorneys fees! for his

! Paragraph 16C of the purchase contract that is the subject

of this dispute contains a typical Erevailing artg attorneys fees
provision. Interestingly, paragraph 5, initialed by both parties,

-2-




© 00 N O 0o B~ W N P

N NN N N N NNNP PR P P P P P PP
W N O O~ W N P O © 0 N O 0 M W N B O

successful defense of the Conplaint and prosecution of the
Counterclaim He is not entitled to exenpl ary damages.?

1. Facts?

Brady commenced a Chapter 11 case in this court on March 21,
2000 and at all tinmes material thereafter continued as a debtor in
possession, no trustee having been appointed. The principal
reason he filed Chapter 11 was to avert a foreclosure of the
Property. By a series of events not relevant to this dispute, the
court directed that the holder of the first deed of trust on the
Property be paid in full by Novenmber 17, 2000, or it would be
permtted to foreclose pronptly after that date. On Cctober 11,
2000 Brady listed the Property for sale through Fine Hones and
Estates-Seville Contenpo (“Seville Contenpo”), of Menlo Park,
California. Mchelle C Adans (“Adans”) was the real estate agent

from Seville Contenpo who handl ed the listing.

provides for binding arbitration. Both parties waived arbitration
at the comrencenent of trial

> Keech claims in the alternative to his comon |law rights
that under Cal. G v. Code 88 1102, et seq., he had a three day
right to rescind the purchase contract under the |ast paragraph of
Cv. Code § 1102.3 begi nning on Novenber 8, 2000. This
alternative theory is not available to him however, because Cal.
Cv. Code § 1102.2(b) exenpts fromthe operative sections of the
Cvil Code providing a statutory right to rescind, sales by
trustees in bankruptcy. Brady, as a Chapter 11 debtor in
ossession, has the rights, powers and duties of a trustee in
ankruptcy under Bankr. Code 8§ 1107(a% (11 Uu.S.C 8§ 1107(a?).
Thus, this alternative theory of Keech is rejected and wll not be
di scussed further in this Menorandum Decision. Nor will the court
respond to Keech’s argunment that Brady was in breach because he
did not tinely obtain a court order authorizing the sale and did
not sign escrow instructions when he was suEposed to. There is no
reason to address these issues in view of the court’s decision in
Keech’ s favor.
® The follow ng discussion constitutes the court's findings
of fact and conclusions of law. Fed. R Bankr. P. 7052(a).
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Brady had been restoring and renodeling the Property over
several years, beginning in 1991. By October, 2000, when he was
under extreme tine pressure to sell, various permts with the Town
of Wbodsi de (“Wodside”) were due to expire shortly. The entire
renmodel was far fromconplete. Several itens needed to be
conpleted in the main house, roof installation needed to be
conpl eted at the stabl e/ garage and the guest house, and various
other itens that were contenplated in the plans approved by
Whodsi de renai ned to be acconplished. A nunber of conditions
precedent to Wodside's final approval of the project needed to be
sati sfied.

Adans hel d an open house at the Property on Cctober 22, 2000,
the first date on which Keech visited the Property. The
advertised list price was $2,400,000. On the evening of COctober
22, interested bidders were invited to Seville Contenpo to submt
offers to purchase the Property. Keech attended the neeting at
Seville Contenpo and at that neeting was provided w th numerous
docunents in a disclosure packet prepared by Adans.* A flyer

prepared by Adans included the foll ow ng description of a second

floor attic at the main house on the Property: “Upstairs ... an
extra large utility roomwth water heater and furnace.” Keech
received this flyer. 1In another flyer Adans represented that the

garage included a “Finished [oft.”

On Cctober 22, Paul Pittman and Julie Levenson (together,

* The particular docunments included in the disclosure packet

which are pertinent to the court’s decision will be discussed in
more detail, supra. Significantly, the packet did not include a
copydor Wodsi de’ s Cctober 25, 1990 conditions of approval of the
renodel .
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“the Pittmans”) submitted an offer of $2,500,000 for the Property,
whi ch included what Brady’ s counsel described as a “sharp bid” of
$50, 000, not to exceed $3,050,000.°> In reliance on Keech's

prom se to submt an offer the follow ng day, Brady did not accept
the Pittmans’ offer nor any other offer submtted by other
interested parties. On COctober 23, Keech submtted an offer of
$2, 625, 000, which offer included an Addendum #2 prepared by Adans
on Seville Contenpo | etterhead. Addendum #2 contai ned a st atenent
t hat :

“All Buyers and potential Buyers will visit the Gty of

Wbodsi de Buil di ng Departnment and all other pertinent

departnents to satisfy their own needs to deci de whether to

purchase the property. All sales are AS IS and all offers
will include an AS IS addendum”

Keech also initialed a docunent provided by Adans entitled
“Mar ket Conditions Advisory.” That docunment contained a paragraph
under a headi ng “Non-Contingent Ofers,” stating:

“A non-contingent offer neans that the buyer will proceed

wi th the purchase of the property (or, if the buyer fails to

do so, possibly paying damages to the seller such as the

deposit noney) regardless of what the buyer may |earn about
the condition of the property prior to the close of escrow
and regardl ess of whether the buyer’s financing is avail able
or approved b% the lender. Sone sellers are insisting that
the contract be non-contingent.”

Keech’s offer included the foll ow ng at paragraph 19: “Seller
to provide plans and specifications and transfer buil ding
permts.” It also stated that “buyer accepts Addendum #2.”

On Cctober 23, Brady countered Keech’s and the Pittmans’
of fers. Keech increased his offer to $2,650,000. Brady did not

respond, but he and the Pittnmans exchanged further counter-offers

> The bid indicated that the Pittmans woul d pay $50, 000 over
t he highest offer, not to exceed $3,050,000. The highest offer
was to be verified by Adans.
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and on COctober 25, entered into an agreenent for sale of the
Property at a price of $2,850,000. After considering the matter
further, Keech decided to increase his offer. On Cctober 25, he
and his real estate agent, Anne Pearson (“Pearson”), prepared a
PRDS Real Estate Purchase Contract for Keech to purchase the
Property for $2,850,000. Around noon of that day they both
proceeded to Seville Contenpo in Menlo Park, intending to present
that new offer. After sone delay they were advi sed by one of
Seville Contenpo’s brokers, Barbara Silverberg, that Seville
Cont enpo’ s counsel had confirned that Brady was in contact with
the Pittmans and coul d not consider an offer from Keech.

The Pittmans refused to renove their contingencies on Cctober
30, instead reducing their offer to purchase the Property to
$2, 750, 000. On that same day Keech interlineated the formthat he
had originally prepared on Cctober 25, 2000. He inserted the date
of Cctober 30, left the price at $2,850,000 and noted that “Buyer
takes property ‘as is’'” and “this offer is non-contingent.” These
terns were inserted in paragraph 19 of the form Keech del eted the
requi renent that the seller provide the plans and specifications
and transfer building permts, and al so the acknow edgnent of
recei pt of Addendum #2. Pearson presented the | atest Keech offer
to Adans that evening.

Brady countered Keech’'s Cctober 30th offer the next day,
noting that his acceptance was “subject to rel eases of prior
contract” (the Pittmans’ contract), that escrow would cl ose on
Novenber 9, 2000, and that the sale was “subject to court
approval.” He also included as a termthat “buyer has prior to

accept ance received, read and acknow edged in witing buyer’s
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recei pt of SSC and TDS.”® Keech accepted Brady's counter-offer on
Novenber 1, at which tinme the parties were in contract.’” There is
no evidence that the Pittmans’ contract was not rel eased, so
not hi ng prevented Brady and Keech from becom ng bound by their
contract.

The SSC and the TDS are replete with warnings to buyers about
Brady’s intention to disclaimany responsibility for the
conditions at the Property or requirenents of Wodside. For

exanpl e, the original version of the TDS contai ned a statenent

that “... all itens to be checked by buyer, new construction,
renodel i ng, etc. have been done.” The original SSC repeatedly
used phrases such as “As-1s” and “check for yourself.” Even the

flyer prepared by Adans stated that “Buyers to verify permts:
conpl eted or not conpleted for thenself (sic).”

There were nultiple versions of the SSC and the TDS prepared
by Brady and/or Adans at various tinmes but the particular TDS
alluded to in the Purchase Contract and referred to in this
Menor andum Deci si on was dated as of COctober 25, 2000 and signed by
Keech on Novenber 1, 2000 (Trial Ex. 39). The SSC referred to in
t hi s Menorandum Deci si on was prepared as of QOctober 11, but

revised as of Cctober 25, 2000, and also initialed by Keech (Trial

® There is no dispute that “SSC’ refers to a TRDS
Suppl enental Seller’s Checklist and that “TDS” refers to Transfer
Di scl osure St atenent.

" For convenience, this contract will be referred to
hereafter as the “Purchase Contract.”
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Ex. 40).8

Adans prepared and Keech acknow edged an Agent’ s Checkl i st
that was referred to in the TDS, having originally been prepared
on Cctober 11, 2000, and revised as of Cctober 25, 2000.

Brady insists that a full set of the plans was avail abl e at
the Property on several occasions when Keech was there. However,
Keech did not receive any plans, even those that were reduced in
size, until Cctober 31. By Novenber 1, when the Purchase Contract
was in effect, he had a full size set.?®

Bet ween Novenber 1, and Novenber 7, Keech becane aware of
various problens with the Property. |In particular, he clains to
have |l earned for the first tine that noise from Roberts Market, a
super mar ket adjacent to the Property, was excessive and that
deliveries of grocery supplies and pick-ups by garbage trucks
occurred very early in the norning, even on weekends. He also
di scovered problens with a fence running along the north side of
the Property, adjacent to a creek. He was advised that Wodsi de
had ordered the fence relocated. Keech discovered that parts of
the first and second floors of the main house were not built
according to plans and that there was no | aundry room O her
di screpanci es are discussed, infra.

On Novenber 7, Pearson advi sed Adans that Keech rescinded his

8 In this docunent Brady disclosed for the first tinme that

the “heating systemis not shown on the plan in it’s (sic) current
| ocation.”

® The court rejects as not credible Brady’s testinony that
prior to execution of the Purchase Contract, Keech had a set of
pl ans that were snaller than the full size set, but |arger than
thekset t hat Adanms nmi ntains was available with her disclosure
packet .
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offer to purchase the Property as reflected in the Purchase
Contract. Pearson based Keech’'s right to rescind on the revised
TDS and revised SSC, contending that many itens had not been
previously disclosed or were inproperly disclosed. Based upon

t hose conditions, Pearson nentioned Keech’s willingness to
renegotiate the price, failing which he requested a refund of the
$80, 000 Deposit.

After Pearson’s Novenber 7th letter rescinding the Purchase
Contract, Adans faxed to Pearson an Agent’s Checklist-1A, revised
as of Novenber 8, 2000. Adans asked that these be signed and
returned with “the balance of the TDS and the six page Suppl enent
w th your addenduns or counters or new offers.” Thus, revised
Addendum 1A clearly was to be incorporated into the COctober 25,
2000 TDS. It now disclosed: that the upstairs plans for the nmain
house did not match the built structure; the rear fence was
| ocated too close to the creek; truck deliveries at Roberts Market
started as early as 6:00 a.m; the six car garage could only be a
three car garage and barn; and the second fl oor of the garage/barn
could not be use for habitation.

On Novenber 9, Brady demanded that Keech cl ose the escrow,
al t hough by that sane date he had not executed a deed, signed
escrow i nstructions, or provided Keech with a court order
approving the sale to him Al so on Novenber 9, Brady received a
new offer fromthe Pittmans to purchase the Property for
$2, 500, 000; he countered that offer and after a series of further
counteroffers Brady and the Pittmans arrived at an agreed price of
$2, 650, 000, which is the price at which the Property was sold to
the Pittmans. On Novenber 9, 2000 Keech presented an offer to
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purchase the Property for $2,500,000. Brady did not respond.
I11. Analysis

Nearly forty years ago a California Court of Appeals
establ i shed the proposition that an “As Is” | abel does not relieve
a seller of property of the duty of disclosure of material facts.

In Lingsch v. Savage, 213 Cal. App. 2d 729 (1963), purchasers of

real estate sued the seller and the seller’s broker, alleging a
state of disrepair and the fact that the units being sold were
illegal and that the building had been placed for condemmation by
city officials. Plaintiffs did not discover those conditions and
charged the defendants with willfully and fraudulently failing to
reveal them causing plaintiffs justifiably to rely on their
nondi scl osure. The contract between the purchasers and the
sellers stated that the property was to be sold “in its present
state and condition” and the sellers recited that no
representations, guaranties or warranties of any kind have been
made (except as expressed therein).

The trial court sustained a denmurrer, but on appeal the court
reversed, noting that even in the absence of active fraud or
active conceal nent, nmere nondi scl osure rather than active
conceal ment, anounts to fraud. Lingsch, 213 Cal. App. 2d at 734.
The court went on to rely on provisions of the California G vil
Code which stood for the proposition that suppression of a fact by
one bound to disclose it willfully deceives the other party.
Failure of the seller to fulfill such duty of disclosure
constitutes actual fraud. 1d. at 735.

The el enments of a cause of action for damages for fraud based

on nondi scl osure, and involving no confidential relationship, was
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said to be the follow ng: nondisclosure of facts materially
affecting the value or desirability of the property; [the
seller’s] know edge of such facts and of their being unknown to or
beyond the reach [the buyer]; [the seller’s] intention to induce
action by [the buyer]; inducenent of [the buyer] to act by reason
of the nondi sclosure; and resulting danages. 1d. at 738. 1In
dealing with the seller’s contention that the purchasers took the
property “As Is,” the court disposed of that by indicating that
the “As Is” presupposes a reliance on representations that had
been made. Noting that no prior California case had been | ocated
whi ch gave precise definition to an “As |Is” provision when
included in the agreenent for the sale of property, the court
stated the foll ow ng:

“We are of the opinion that, generally speaking, such a

provi sion nmeans that the buyer takes the property in the
condition visible to or observable by him (G tation
omtted.) Were the seller actively msrepresents the then
condition of the property (citation omtted) or fails to

di sclose the true facts of its condition not within the
buyer’s reach and affecting the value or desirability of the
property, an ‘as is’ provision is ineffective to relleve the
seller of either his "affirmative’ or ‘negative’ fraud. In
either situation the seller’s conduct has, as it were,

i nfected the buyer’s know edge of the condition of the
propertr. An “as is’ provision nmay therefore be effective as
to a dilapidated stairway but not as to a m ssing structural
nmenber, a subterranean creek in the backyard or an unexpl oded
bonmb buried in the basenent, all being known to the seller.
W feel that such a view of an *as is’ provision not only
makes good sense but equates sound law with good norals. To
enl arge the neaning of such a provision so as to nake it
operative against all charges of fraud would be to permt the
seller to contract against his own fraud contrary to existing
law. (Citation omtted.)”

213 Cal. App. 2d at 742.1°
In Driver v. Melone, 11 Cal. App. 3d 746 (1970), the court

See, also, Cal. GCvil Code section 1689(b).
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found that a sophisticated buyer knew all that the seller knew,
and thus there was no m srepresentation. But in Katz v.

Departnent of Real Estate (96 Cal. App. 3d 895) (1979), the court

uphel d a real estate broker’s |license suspension because the
broker had a duty to disclose a code violation not readily
apparent. The fact that the buyer of the property was acquiring
it “as is” was not sufficient to exonerate the broker.

Wiile there is a great deal of evidence concerning the
condition of the Property, the state of affairs at Wodside
concerning Brady's permts and obligations and what was di scl osed
to whom and when, this case really conmes down to whether Brady can
rely on the fact that he insisted that Keech investigate for
hinmself all of the conditions at the Property and any requirenents
of Wbodsi de. Brady says that Keech had anple opportunity to
determ ne what was required, and that the disclosures were
adequate, either by what Keech knew or could readily determ ne, or
by what was set forth in the various docunents provided to him
Brady does not deny the existence of sone of the nonconform ng
conditions, but rather clains that they are either immaterial or
Keech knew of them and cannot now avoid | oss of the $80, 000
Deposit as |iqui dated danages because of the | ower price at which
Brady ultimately sold the Property to the Pittmans.

On the other hand Keech contends that Brady had an
affirmative duty to disclose to himthe very conditions on which
he clains a right to rescind whether or not those conditions could
have been di scovered by Keech.

Based on the Lingsch factors, Brady’'s adnonitions to Keech

(and others) to check things for hinself may have been adequate
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had Brady been unaware of the conditions thenselves. But because
he knew the true state of affairs, he cannot shift the risk of
non-di scl osure to Keech. As noted below, Brady conceal ed certain
material facts affecting the value or desirability (to Keech) of
the Property; the only inference the court can draw fromthis
concealment is that it induced Keech to offer what he did, and had
there not been a rescission, Keech would have suffered damages in
that he woul d not have received the benefit of his bargain as
agreed in the Purchase Contract. The specifics of Brady’'s

mat eri al non-di sclosure will be discussed in turn.

Prelimnarily the court notes that in general, where Keech or
sone of his colleagues recall the facts one way, and Brady recalls
them the ot her way, Keech and the others are far nore convincing.
Brady' s testinony |acks convincing credibility in many respects.
He changed position on certain matters and was inprecise about
dates such as when he first obtained the permts, when he nade
nodi fications to the fences, when he net Keech and others at the
Property, etc.' For this reason, and the court’s own observation
of the witnesses, Brady' s testinony has been discounted in the
face of contrary testinony fromhis opponents.

Brady al so argues that the non-contingent nature of Keech’s
Oct ober 30 offer obligated Keech to perform But the waiver of

contingenci es, such as financing, further inspections, etc., has

' For exanple, Brady says that Keech was nowhere to be

found during the first week of Novenber, immediately after
execution of the Purchase Contract. The evidence is overwhel m ng
t hat Keech was at the Property on Novenber 1, 2, 3, 4 and 6.

Anot her exanple: Brady testified that all deviations fromthe
anroved pl ans were inspected and approved. That is not even
close to the truth.
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nothing to do with a seller’s duty to disclose material facts.
The | anguage of the Non-Contingent O fers portion of the Market
Condi ti on Advisory Keech initialed wwth his original offer is of
doubtful validity, and cannot overcone Brady’'s duty under Lingsch
and Katz to nake full disclosure of naterial facts. Keech is
sophi sticated and experienced in real estate matters. Unlike the
buyer in Driver, however, Keech did not know what Brady knew.

1. The Muntain Hone Road Gate And Access To The
Property.

The Property sits on an acre of |and bounded by Cedar Lane to

the south and Mountain Home Road to the east. A fully functional
driveway cones in from Cedar Lane and approaches the main house.

A gate on Muuntain Hone Road opens to a second driveway which

| eads directly to the garage/stable. It had been ordered cl osed
by Whodside in the Cctober 25, 1990 conditions of approval. Brady
was advi sed by the planning director of Wodside that the
“driveway off Muntain Hone Road be renoved wth the opening
fenced and | andscaped to reduce the visibility of the proposed
garage/ stable.” Notw thstanding this requirenent, which Brady did
not disclose to Keech, the Agent’s Checklist of October 11, 2000

t hat acconpanied the original TDS of that date, and which was
provi ded to Keech, stated without qualification that there were “2
sets of gates” at the Property.!? Brady maintains that the snal

pl ans provided to Keech, consistent with the full size plans,
reveal the requirenent that the Muntain Hone Road gate and

driveway were to be handled as required by Wodsi de. However, an

12

~ Surprisingly, Adans’ Novenber 8th revised Agent’s
Checklist was still silent on the requirenment that the Muntain
Home Road gate be closed and the driveway elim nated.
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exam nation of those plans shows only the barely | egible words
“close gate” and sone other not fully |legible words on the |arge
pl an that begin with “renove” foll owed by what m ght be the word
“driveway.” This is hardly adequate and is a nateri al
nondi scl osure which by itself nay be sufficient to give Keech the
right to rescind the Purchase Contract.®® While it is true that
Keech coul d have found the conditions of approval in Wodside' s
files, he was justified in relying, under Lingsch, on Brady’s
silence and the Agent’s Checklist’s m sstatenent.

2. Noi se From Robert’'s Market.

Anmong Keech’s grievances is his contention that he did not
realize that there would be truck deliveries or garbage pickups as
early 6:00 a.m at Robert’s Market. The court believes that Brady
shoul d have been nore revealing about this condition than sinply
reporting in the SSC that the Property “... is close to town noi se
can occur.” Nevertheless, Keech is famliar with Wodside, is
aware of the size and clientele of Robert’s Market, including the
fact that it is open every day. Anyone wth any real world
experience has to know that supermarkets take deliveries and get
rid of their garbage at tinmes other than when they are open for
busi ness. Thus the failure of Brady to nake a specific disclosure
concerni ng Robert’s Market does not entitle Keech to rescind the
Pur chase Contract.

3. Wndows O French Doors In The Living Room

Much was nade of the fact that the plans for the main house’s

¥ Brady makes much of the fact that Keech really wanted to

use the Muntain Hone Road gate so that he could get a nore
fashi onabl e address. Keech's notives are irrelevant; what matters
is the materiality of the nondi scl osure.
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l'iving room show wi ndows where french doors have been installed.
Substantial renodeling has been underway and the difference

bet ween a wi ndow or french door is mniml froma planning point
of view Correcting the plans to conformto an actual condition
such as this is arelatively routine matter typically handl ed by
the planning or building departnent w thout any conplication.
Keech knew he was going to have to deal with sonme nodifications to
the plans. This error in disclosure by Brady was i mmateri al .

4. Pool Ranp/Retaining Wall.

From the evidence presented the court cannot ascertain
whether this is a material nonconform ng matter that should be a
basis to permt Keech to rescind. Thus the court wll disregard
Keech’s argunents on this point.

5. Grage/ Stable Loft.

Whodsi de does not permt second stories in structures such as
the garage/stable at the Property. The plans call for a loft yet
Brady finished much of the second |level inside the stable, adding
sheetrock, wring, lighting, and the begi nnings of pernmanent
flooring. H's witten naterials were consistent wth the
representation that the space could be used for an office or sone
other formof living space. It was reasonable for Keech to
believe that that was an appropriate purpose, particularly because
Brady nade m sl eadi ng representations that changes fromthe plans
had been i nspected by Wodside. Brady’'s failure to make
di scl osure of the loft situation was material.

6. Attic/Uility Room

In a space in the main house adjacent to an upstairs bedroom

Brady nade additions to what was described as the “attic space,”
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installing a furnace (in addition to a water heater shown on the
pl ans), finishing the walls, installing recessed |ighting and

el ectrical and tel ephone outlets. This is the utility room
described in the flyer Adans prepared. Brady informed Keech that
this space could be nade liveable and his cryptic remarks about
the heating systenis |ocation (see fn. 8) was insufficient to put
Keech on notice that this was a nonconform ng condition at the
mai n house. Whodsi de has not approved the location of the furnace
in this space. Brady also infornmed Keech that this space could be
made |iveable, a condition not evident fromthe plans. Brady’'s
failure to make adequate di sclosure of the attic/utility room
situation was materi al

7. Moved Upstairs Hallway.

From the evidence presented the court cannot ascertain
whether this is a material nonconform ng matter that should be a
basis to permt Keech to rescind. Thus the court wll disregard
Keech’s argunents on this point.

8. Fence Probl ens.

The court received a great deal of evidence concerning the
history of at |least two fences, the fence parallel to the creek to
the north, and another fence on the west side of the Property. It
is the fornmer fence that is the point of significant dispute
bet ween Brady and Keech. Brady testified that the fence in fact
appears where it is shown to be on the actual plans for the
Property. Notw thstanding that testinony, later in the trial
counsel for both sides stipulated that the fence is not as it
appears on the plans. Thus, either the fence is in the wong

position or it is drawn to be in the wong position on the plans.
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On February 28, 1992 Wodsi de’ s Assistant Pl anner and Code
Enforcement O ficer, David Rizk, advised Brady in witing that he
had observed Brady building “... a new fence which is closer to
the creek to the rear of your property.” A short tinme later on
March 27, 1992, M. Rizk wote again that the new fence was “five
to eight feet closer to the creek than” the previous fence. M
Ri zk then warned Brady that before any further processing of
permts for the structure could occur, the fence had to be
rel ocat ed.

Brady testified with a great deal of confidence that he
concluded that the dispute with M. R zk about the | ocation of the
fence was resol ved because he later got his permts. But his
getting the permts did not really solve the fence problem
I ndeed, M. Rizk testified that the suggestion that future permts
coul d be held hostage pending repair of the fence was itself an
error. The controversy is conpounded by the fact that Wodsi de
has in effect a setback ordi nance which dictates m ni num di stances
fences such as this nust be fromcreeks. Brady counters by
argui ng, probably correctly, that his fence was “grandfat hered”’
and did not need to conply with any such ordinance. But the fact
is the controversy remains unresolved. Thus, even if Brady would
ultimately prevail in any dispute with Wodside over the setback
ordi nance, he had to nmake Keech aware of the ongoing problens. It
is also nore likely than not that there would have to be sone
rel ocation of the fence at Keech's expense. This possibility,
coupled with the fact that the fence was an item of contention
bet ween Brady and Wodsi de, was reason enough to nake a full and

adequat e disclosure and | et Keech nake his own deci sion on how

-18-




© 00 N O 0o B~ W N P

N NN N N N NNNP PR P P P P P PP
W N O O~ W N P O © 0 N O 0 M W N B O

best to act. Brady's failure to nmake adequate discl osure of the
fence problens was materi al

9. Condition O The Roofs.

Brady relies on a permt that noted that “roof nailing” could
be revised for slate. On this thin foundation he bases his
argunent that the presence of slate roofing materials on the guest
house were effectively approved notw thstanding the fact that the
pl ans called for cedar shake roof materials. The testinony was
convincing that the substitution of slate in place of cedar shake
is not immterial, primarily because of the inconplete information
concerning the structural capacity of the guest house to handle a
heavier roofing material. Brady represented to Keech that the
changes had been inspected and, unlike sonething as relatively
insignificant as w ndows and french doors, or the novenent of the
upstairs interior hallway, this information concerning the state
of the roof is inportant. Brady' s failure to nake adequate
di scl osure of the roof problens was material.

In sum the failure of Brady to disclose the problens with
the driveway gate on Muntain Hone Road, the m srepresentations
concerning the useful ness of the second |evel in the
garage/ stable, the problens with the fence, and the nonconformty
of the roofs, constituted material m srepresentations entitling
Keech to rescind. Under Lingsch, the “As Is” terns agreed to by
Keech wll not prevent the conclusion that Keech may use Brady’s
fraud as a basis to rescind the Purchase Contract. The doctrine
of “Caveat Enptor” is not available to Brady under the facts

pr esent ed.
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V. Disposition

In view of the foregoing, Keech is entitled to a refund of
t he $80, 000 Deposit, plus interest at 7% per annum from Novenber
7, 2000. He is not entitled to exenplary damages since he has not
denonstrated that Brady acted with the requisite nmalice or
W llfulness required by California law. He is entitled to recover
his attorneys fees, which should be handled in accordance with the
| ocal rules of practice of this court.

Counsel for Keech should submt a formof judgnent?*
consistent wth this Menorandum Deci sion, and should conply with
B.L.R 9002-1.

Dat ed: Cctober 1, 2001

s/

Denni s Montal i
Uni ted States Bankruptcy Judge

14

The judgnment should direct Chicago Title to pay to Keech

t he $80, 000 Deposit, plus whatever interest has been earned on it;
Brady will be obligated to pay Keech any additional anpunt
necessary for Keech to realize 7% on $80, 000 from Novenber 7, 2000
to the date of the judgnent.
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